STATE OF INDIANA )y | IN THE GRANT CIRCUIT COURT

) SS: :
COUNTY OF GRANT ) CWCAUSE NO. Sﬂcoi - DLOI- PL S\\
STATE OF INDIANA, )
Plaintiff, ) r
: ) FILED
v ) JAN 24 2006
BRETT DEAN BARRETT, ) ‘
individually and doing business as ) g"“"h—" 9” CLERKW
. . BARRETT & SON PLUMBING, ) .
t ‘ E )
Defendants. - )

. COMPLAINT FOR INJUNCTION,
RESTITUTION, COSTS, AND CIVIL PENALTIES

The P1a1nt1ff State of Indlana by Attorney General Steve Carter and Deputy
| Attol‘fney General Terry Tolhver petltlons the Court pursuant to the Indiana Deceptlve
Consumer Sales Act, Indiana Code § 24-5-0.5-1, et seq., and the‘;Indlana Home o
Improvement Contracts Act, Ind. Code § 24-5-11-1, et seq., for injunctive relief,
consutner restitution, investigative costs, civil penalties, and other relief. |
| PARTIES

1. . - The Plaintiff, State of Indiana, is authorized to bring this action and to
seek injunctive and other statutory relief pursuant to Ind.. Code §)_24-5-0.5-4(c) and Ind.
Code § 24-5-11-14.

2. The Defendant, Brett Dean Barrett, individually and doing business as
_ -Barrett & Son-'Plumt)ing, is an individ.ualheng-aged in business as 2 home. improvement
contractor with a principal place of business in Grant County, locatéd at 2419 S Valley = |

Avenue Marion, Indlana 46933,




FACTS

8. Since at least March 30, 1994, the Defendant has entered into home
improvement contracts with Indiana consumers.

9. The State of Indiana issued a plumber contractor license to the Defendant
on March 30, 1994, which has since been terminated. |

A. Allegations regarding Consumer Rose Marie Koors’ Transaction

10. Onor aroPnd February 10, 2004, the Defendant entered into a contract
- with Rose Marie Koorsi(“Koors”) of Marion, Indiana, wherein the Defendant agreed to
install an outside water spigot for a price of Thirty Dollars ($30.00), which Koors paid.

11.  Pursuant to Ind. Code § 24-5-0.5-3(a)(10), the Defendant is‘presumed to,
have represented at the time of the contract he would install the outside water spigot
within a reaéonable period of time. |

12. The Defendant has neither begun, vand therefore has not completed, the
work on Koors’ home, nor has he issued a refund to Koors. |

B. Allegations regarding Consumer Cheryl Milford’s Transaction

13. On or around June 22, 2004, the Defendant entered into a contract with
Cheryl Milford (“Milford”) of Gas City, Indiana, wherein the Defendant represented he
% would repair the plumbing, install a central air conditioning unit, and repair an electrical
breaker on Milford’s home for a price of One Thousand Three Hundred and Nine Dollars
($1,309.00), which Milford paid. A true and accurate copy of the Defendant’s contract

with Milford is attached and incorporated by reference as Exhibit “A.”
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N 14.

with Milford:

1)

@

3

(4)

&)

©)

Q)
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The Defendant failéd to include the following information in the contract

The address of the residential property that is the subject of the
home improvement;

The ‘address of the home improvement supplier and each of the |
telephone numbers and ﬁames' of any agent to whom consumer
probl_ems and inquiries can ’be directed,;

Any tiﬁe limitation on the consumer’s acceptance of the home
improvement contract;

A reasonaf)ly detailed description of the proposed home
improvements, or\a statement that the specifications will be
provided to the consumer before commencing any work and that
the home improvement contract is subj ect to the consumer’s
séparate written and dated apbroval of the specifications;

The approximate starting and complet_ion date of the home
improvements;

A statement of any contingencies that would materially change the
approximate completion date; and

Signature lines for the home improvement supplier or the
supplier’s agent and for each consumer who is to be a party to the
home improvement contract with a legible printed or typed version

of that person’s name placed directly after or below the signature.




b

g

15.  The Defendant failed to obtain the necessary license and/or permit prior to

any work commencing under his contract with Milford.

16.‘ Pursuant to Ind. Code_§ 24-5-0.5-3(a)(10), the Defendant is presumed to
have represented at the time of the contract with Milford he would complete the work
within a reasonable period of time.

17.  While the Defendant did begin the job, he has yet to either complete the

| work on Milford’s home, or to issﬁe a refund to Milford.

—

C. Allegations regarding Consumer James Holcomb’s Transaction
18. On or around September 7, 2004, the Defendant entered into an oral
contract with James Holcomb (“Holcomb”) of Sweetser, Indiana, wherein the Defendant
represented he would repair the plumbing and install a furnace in Holcomb’s home for a
price of One Thoﬁsand Two Hundred Thirty-One and 26/100 Dollars ($1,23 1 .26), Wﬁich
Holcomb paid. |

19.  The Defendant’s oral contract with Holcomb failed to meet the
requirements of Ind. Code § 24-5-11-10(a)(1), et seq. |
20.  The Defendant failed to obtain the necessary license and/or permit prior to

any work commencing under his contract with Holcomb.

% 27 21, Pursuant to Ind. Code § 24-5-0.5-3(2)(10), the Defendant is presumed to

have represented at the time of the oral contract he would install the furnace within a

reasonable period of time.

4 -

22.  While the Dkéfendant did begin the job, he has yet to either complete the

work on Holcomb’s home, or to issue a refund to Holcomb.
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D. Allegations regarding Consumer Keith Caperton’s Transaction

23.  On or around February 9, 2005, the Defendant entered into an oral
contract with Keith Caperton (“Caperton”) of Hartford City, Indiana, wherein the
Defendant represented he Would re-plumb Capertdn’s home for a price of One Thousand
and One Hundred Dollars ($1,100.00), which Caperton paid.

24.  The Defendant’s oral contract witthape'rton failed to meet the
requirements of Ind. Code § 24-5-11-10(a)(1), et seq.

25.  The Defendant failed to obtain the necessary license and/or permit prior to
any work commencing under his contract with Capterton.

26.  Pursuant to Ind. Code § 24-5-0.5-3(a)(10), the» Defendant is presumed to |
have represented at the time of the oral contract he would re-plumb Caperton’s home
within a reasonable \period of time.

27. The Defendant has yet to begin, and therefore has not finished, the work

on Caperton’s home, nor has he issued a refund to Caperton.

COUNT I - VIOLATIONS OF THE HOME IMPROVEMENT CONTRACTS ACT
28.  The services described in paragraphs 10, 13, 18, and 23 are “home
improvements” as defined by Ind. Code § 24-5-11-3.
29.  The transaction referred to in paragraphs 10, 13, 18, and 23 are “home
improvement contracts” as defined by Ind. Code § 24-5-11-4. "
| 30.  The Defendant is a “supplier” as defined by Ind. Code § 24-5-11-6.
31. By failing to provide the consumers with a completed home improvement

contract, containing the information referred to in paragraphs 14, 19, and 24, the

Defendant violated the Home Improvement Contracts Act, Ind. Code § 24-5-11-10.
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COUNT II - VIOLATIONS OF THE DECEPTIVE CONSUMER SALES ACT |

32.  The Plaintiff reélleges and incorporates by reference the allegations
contained in paragraphs 1 through 31 above.

33. The transactions referred to in paragraphs 10, 13, 18, and 23 are
“consumer transactions” as defined by Ind. Code § 24-5-0.5-2(a)(1).

34. The Defendant is a “supplier” as defined by Ind. Code § 24-5-0.5-2(a)(3).

35.  The Defendant’s violations of the Indiana Home Improvement Contracts

Act referred to in paragraphs 14, 19, and 24 constitute deceptive acts by the Defendant, in
accordance with Ind. Code § 24-5-11-14. |

36.  The Defendant’s representation to consumers the consumer transactions
had sponsorship, approval, performance, characteristics, accessories, uses, or benefits
they did not have, whén the Defendant knew or reasonably should have known the
transactions did not have such, as referenced in paragraphs 10, 13, 18, and 23, constifute.
violations of the Deceptive Consumer Sales Act, Ind. Code § 24-I5-0.5-3(a)(1).

37.  The Defendant’s representations to consumers he would be able to deliver
or complete the subject of the consumer trans_ac;tion within a reasonable period of time, |

when the Defendant knew or reasonably should have known he could not, as referenced

*‘ %A*@m paragraphs 11, 16, 21, and 26, constitute violations of the Deceptive Consumer Sales

Act, Ind. Code § 24-5-0.5-3(a)(10).
38. By failing to obtain the necessary licenses and permits, as referenced in
paragraphs 15, 20 and 25, the Defendant violated the Deceptive Consumer Sales Act, Ind.

Code § 24-5-0.5-10(a)(1).
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COUNT III - KNOWING AND INTENTIONAL VIOLATIONS
OF THE DECEPTIVE CONSUMER SALES ACT |

39.  The Plaintiff realleges and incorporates by reference the allegations
contained in paragraphs 1 through 38 above.

40.  The misrepresentations and deceptive acts set forth in paragraphs 10, 11,
13, 14, 15, 16, 18, 19, 20, 21, 23, 24, 25, and 26, were committed by the Defendant with
knowledge and intent to deceive. ‘

RELIEF

WHEREFORE, the Plaintiff, State of Indiana, requests the Court enter judgment |
against the Deféndant, Brett Dean Barrett, individually and déing business as Barrett &
Son Plumbing, enj qining the Defendant from the following:

a. in the course of entefing into home imprdvement transaction\s, failing to
provide to the consumer a written, completed home improvement contract, which
includes at a minimum the following;:

- (1) The name of the consumer and the address of the résidential property»
that is the subject of the home improvement; )

2) The name and address of the home improvement supplier ahd each of
the telephone numbers and names of any agent to whom consumer
problems and inquiries can b¢ difected;

(3) The date the home improvement contract was submitted to the
consuier and any time limitation on the consu_mer’s acceptance of thé
home improvement contract;

(4) A reasonably detailed description of the proposed home

improvements;
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(5) If the description required by Ind. Code §24-5-11-10(a)(4) does not

include the specifications for the home improvement, a statement that
the specifications will be provided to the consumer before

commencing any work and that the home improvement contract is

subject to the consumer’s separate written and dated approval of the
specifications;

(6) The app?oximate starting and completion date of the home
improvements;

(7) A statement of any contingencies that would materially change the
approximate completion date;

(8) The home improvement contract price; and

(9) Signature lines for the home improvement supplier or the supplier’s
agent and for each consumer who is to be a party to the home
improvement contract with a legible printed or typed version of that
person’s name placed directly after or below the signature;

b. in the course of entering into home improvement transactions, failing to

agree unequivocally by written signature to all of the terms of a home

improvement contract before the consumer signs the home improvement

contract and before the consumer can be required to make any down
payment;

C. in the course of entering into home improvement transactions, failing to
provide a completed home improvement contract to the consumer before it

is signed by the consumer;
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d. representing expressly or by implication the subject of a consumer
transaction has sponsorship, approval, characteristics, accessories, uses, or
benefits it does not have which the Defendant knows or reasonably should
have known it does not have;

e. representing expressly or by implication the Defendant is able to deliver or
complete the subject of a consumer transaction within a reasonable period
of time, when the Defendant knows o? reasonably should know he cannot;
and

f. soliciting or engaging in a home improvement transaction without a
license or permit required by law.

AND WHEREFORE, the Plaintiff, State of Indiana, further requests the Court

enter judgment against Defendants for the following reliéfz

a. cancellation of the Defendant’s unlawful contracts with consumers, '
including, but not limited to, those consumers identified in paragraphs 10,
13, 18, and 23, pursuant to Ind. Code § 24-5-0.5-4(d);

b. consumer restitution pursuant to Ind. Code § 24-5-0.5-4(c)(2), for
reimbursement of all unlawfully obtained funds remitted by consumers to
the Defendant, including but not limited to those consumers identified in
paragraphs 10, 13, 18, and 23, in an amount to Be determined at trial;

C. costs pursuant to Ind. Code §24-5-0.5-4(c)(3), awarding the Office of the
Attorney General its-reasonable expenses incurred in the investigation and

- prosecution of this action;
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d. on Count III of the Plaintiff’s Complaint, civil penalties pursuant to Ind.

Code § 24-5-0.5-4(g) for the Defendant’s knowing violations of the
Deceptive Consumer Sales Act, in the amount of Five Thousand Dollars
(85,000.00) per violation, payable to the State of Indiana;

€. on Count III of the Plaintiff’s Complaint, civil penalties pursuant to Ind.
Code § 24-5-0.5-8 for the Defendant’s intentional violations of the

Deceptive Consumer Sales Act, in the amount of Five Hundred Dollars

-($500.00) per violation, payable to the State of Indiana; and
f. all other just and proper relief.
Respectfully submitted,

STEVE CARTER
Indiana Attorney General
Atty. No. 4150-64

L 777

Terry Tolliver
Deputy Attorney General
Atty. No. 22556-49

Office of Attorney General
. Indiana Government Center South
k302 'W. Washington, 5th Floor
- 'Indianapolis, IN 46204
Telephone: (317) 233-3300
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